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VASQUEZ, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code (Code) in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unless otherwi se indicated, all section references are to
the Code in effect for the year in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a $937 deficiency in petitioner’s 2007
Federal inconme tax. The issue for decision is whether petitioner
is entitled to deduct as alinony under section 215 court-ordered
paynments of attorney’'s fees and costs to his fornmer wfe.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Oregon when the petition was fil ed.

Petitioner was fornerly married to Marta Eugenia N col as
(Ms. Nicolas). In 2003 the Oegon GCrcuit Court for Miltnomah
County (State court) entered judgnent dissolving their marriage
(dissolution judgnent). The dissolution judgnment ordered
petitioner to pay spousal support to Ms. Nicolas of $400 per
month from March 1 through Cctober 1, 2003. The dissol ution
j udgnent al so contained a provision allowing the parties to
request attorney’s fees and costs.

In 2004 the State court granted Ms. Nicolas’ request for
attorney’s fees and issued a suppl enental judgnent for attorney
fees (suppl enmental judgnent) ordering petitioner to pay Ms.

Ni colas attorney’s fees and costs of $6,829. The State court
concl uded such an award was appropri ate because petitioner had

nore funds available and was in a better position to pay than Ms.
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Ni col as. The suppl enental judgnment states that the award of
attorney’s fees and costs is in addition to, and not in |lieu of,
the judgnents granted in the dissolution judgnment. The
suppl enental judgnent does not state whether petitioner’s
obligation to pay the attorney’s fees and costs would continue if
Ms. Nicolas were to pass away. Petitioner was not required to
pay the attorney’s fees and costs until 18 nonths after the
suppl enental judgnent was signed; but once the paynent becane
due, interest accrued until paid.

During 2007 petitioner paid $6,178 of the attorney’s fees
and costs. He deducted this anmobunt on his Form 1040, U.S.
I ndi vi dual | ncone Tax Return, for 2007. Respondent determ ned,
in a notice of deficiency, that petitioner was not entitled to
deduct as alinony the $6,178 of attorney’s fees and costs
petitioner paid to Ms. Nicol as.

Di scussi on

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving his entitlenent to the

cl ai med deductions. Rule 142(a); I NDOPCO, Inc. v. Comm ssioner,

503 U.S. 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292

U.S. 435, 440 (1934).

Section 215(a) permts a deduction for the paynent of
al i nony during a taxable year. Section 215(b) defines “alinony”
as alinmony which is includable in the gross incone of the

reci pient under section 71. Section 71(b)(1) defines alinony as
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any cash paynent neeting the four criteria provided in
subpar agraphs (A) through (D) of that section.? Accordingly, if
any portion of the paynents made by petitioner fails to neet any
one of the four enunerated criteria, that portion is not alinony
and petitioner cannot deduct it.

The parties agree that the requirenents of subparagraphs
(A, (B), and (O have been satisfied. They disagree solely
about whet her the paynents satisfy subparagraph (D); i.e.,

whet her the obligation to pay the court-ordered attorney’s fees

2 Sec. 71(b)(1) provides:

SEC. 71(b). Alinony or Separate Mintenance Paynents
Defi ned. - - For purposes of this section—

(1) I'n general.--The term “alinony or separate
mai nt enance paynent” nmeans any paynment in cash if--

(A) such paynent is received by (or on behalf
of ) a spouse under a divorce or separation
i nstrunent,

(B) the divorce or separation instrunment does
not desi gnate such paynent as a paynment which is
not includible in gross inconme under this section
and not allowable as a deduction under section
215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of the
sanme househol d at the tinme such paynent is nade,
and

(D) there is no liability to nmake any such
paynment for any period after the death of the
payee spouse and there is no liability to make any
paynment (in cash or property) as a substitute for
such paynents after the death of the payee spouse.
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and costs would have termnated in the event of the death of M.
Ni col as.

Under section 71(b)(1)(D), in order to deduct a paynent as
al i nrony the payor nust have no liability to continue making
paynents after the recipient’s death; otherw se the payor may not

deduct any required rel ated paynents. See Johanson v.

Conmm ssi oner, 541 F. 3d 973, 976-977 (9th Gr. 2008), affg. T.C

Meno. 2006- 105; Kean v. Conm ssioner, 407 F.3d 186, 191 (3d Gr

2005), affg. T.C. Meno. 2003-163. |If the divorce instrunment is
silent as to the existence of a postdeath obligation, the

requi renents of section 71(b)(1)(D) may still be satisfied if the
paynments term nate upon the payee spouse’s death by operation of

State law. Johanson v. Conm ssioner, supra at 977. If State | aw

is anbiguous in this regard, however, a “‘federal court will not
engage in conplex, subjective inquiries under state |aw, rather,
the court will read the divorce instrunment and nmake its own
determ nati on based on the | anguage of the docunent.’” |d.

(quoting Hoover v. Conm ssioner, 102 F.3d 842, 846 (6th G

1996), affg. T.C. Menp. 1995-183).

The suppl enental judgnment is silent as to whether
petitioner’s obligation to pay the attorney’s fees and costs
would termnate in the event of Ms. Nicolas’ death. Thus, we
consi der whether the paynents term nate by operation of O egon

| aw.
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O. Rev. Stat. section 107.105(1)(j) (2009) authorizes a
court granting a dissolution of marriage to order one party to
pay reasonable attorney’'s fees and costs to the other party or
the other party’' s attorney. There is no provisionin O. Rev.
Stat. section 107.105(1)(j) or any related statute term nating
the payor’s obligation to pay attorney’s fees upon the death of
t he payee spouse. Furthernore, rule 68 of the Oregon Rul es of
G vil Procedure, which governs the procedure for the all owance of
attorney’ s fees, does not state whether the payor’s obligation to
pay attorney’'s fees ceases on the death of the payee. The
parties point us to no authority, and we have di scovered none,
that expressly states whether the obligation of court-ordered
paynent of attorney’s fees and costs ceases upon the death of the
payee spouse. Additionally, casel aw provi des no assi stance as
there is uncertainty under Oregon | aw whet her spousal support
paynments term nate upon the death of the payee spouse. See

Linder v. Dept. of Revenue, 18 Or. Tax 11, 15 n.4 (2004) (Oregon

Tax Court noting the disagreenent under Oregon | aw as to whet her
spousal support paynents term nate upon the death of the payee
spouse). Therefore, we conclude that Oregon State lawis
anbi guous.

Finally, faced with a silent court order and no State | aw
resol ution of the question, we independently review the judgnent
itself to make our own determnation as to the satisfaction of

the section 71(b)(1)(D) requirenment. See Hoover v. Conmm SSioner,




- 7 -

supra at 846. Nothing in the judgnment indicates that
petitioner’s obligation to pay Ms. Nicolas’ attorney’'s fees would
termnate on her death. 1In fact the suppl enental judgnent
specifically requires petitioner to pay interest on the
attorney’s fees until paid. Such paynent is not nade contingent
on any factor or event. W have no reason to concl ude that
petitioner’s obligation to pay Ms. Nicolas’ attorney’s fees
term nates on her death. Hence, the paynents do not satisfy the
requi renents of section 71(b)(1)(D), and petitioner is not
entitled to deduct as alinony the paynents to Ms. Nicolas for
attorney’ s fees and costs.

To reflect the foregoing,

Deci sion will be entered

for respondent.




